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LITIGATION

By Mike DiSilvestro

One of the most hotly contested series of the
2007 Major League Baseball season has
yet to be decided. The series stands at 3-0
with the home team in the hole. This series
is not being played out on the diamond,
but rather in the Federal Courts.
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A Letter from the President

Dear Colleague:

The ripple effects of revolutionary developments in technology are unending and often
unexpected. The current writers’ strike that has dramatically impacted the entertainment
industry — and by extension, our industry and many others as well — is one example. Perhaps
the strike will have been resolved by time this issue of M/PI Source comes to print,

but | doubt it.

How has the strike impacted our industry? It has caused a sudden and dramatic reduction in
the production of new programming — and, therefore, in the purchase of entertainment errors
& omissions insurance. Here at M/PI, our new business submissions in this segment are down
significantly as a direct result. | am sure our colleagues in the underwriting and brokerage
community are experiencing the same effect. As if the soft market weren’t bad enough!

The principal issue in the writers’ strike is whether and to what extent the writers should profit
from the digital redistribution of their work, on DVD, over the Internet, and through other new
technologically created distribution channels. The rapid development of these new technologies
has outpaced and fundamentally challenged the traditional economic model of the entertain-
ment industry. Similar issues have impacted the newspaper publishing industry (in the seminal
case of Tasini v. New York Times, freelance writers argued successfully that they should be
compensated for the digital redistribution of their work), the music industry (everyone knows
the story of Napster, MP3.com, and the continuing struggles over digital music distribution), and
even the retail industry (discount online retailers such as bluefly.com have been sued by promi-
nent clothing manufactures for alleged trademark infringement for selling their brands online).

So too have these new technologies challenged and outpaced the traditional model of E&O
insurance. In this issue, you will find an article about social networking and the phenomenon
of “user-generated content.” These new media businesses turn the traditional model of media
E&O upside-down. Traditionally, when an underwriter examined a media risk, the insured
created and took responsibility for the content that it distributed. That provided a framework
for the underwriter to examine the insured’s risk management practices and evaluate the risk.
If, on the other hand, the insured’s business model is to distribute “user-generated content,”
by definition, the insured is not creating — and certainly is not taking responsibility for! — the
underlying content. How then can the underwriter possibly evaluate the risk and properly price
the business, particularly when the legal rules establishing the degree of responsibility for user-
generated content have yet to be established?

These are issues that our industry will have to grapple with over the years to come, as our
friends in the technology community continually find new ways to vex and challenge our conven-
tional ideas of how insurance should be delivered to this segment. We will continue to use
M/PI Source to explore these issues and, hopefully, keep you current on these developments.

Sincerely,

Leib Dodell
Chairman
[11 Media/Professional Insurance

www.mediaprof.com
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INCOMING: PROFESSIONAL LIABI
AND THE SUBPRIME CRISIS

By Johnathan Wynn
and Val McDonald

Attention to the “Subprime Mortgage
Crisis” is generally focused on the period
2005 through 2006 when massive deterio-
ration in subprime mortgages materialized.
However, to fully appreciate the scope of
professional liability exposure to this sys-
temic crisis, one must understand the
events and practices that lead to the
unprecedented expansion of subprime
mortgages during the years 2001 through
2006.

In the early 1990s, the real estate
industry was in tough shape. Concern for
negative impact on the overall economy
brought about changes in both governmen-
tal policies and mortgage origination and
servicing practices. These changesincluded
(1) the virtual elimination of down payment
requirements, (2) the advent of automated
underwriting models that required limited
documentation and were more tolerant of
riskier loan products, (3) corruption of the
appraisal process, (4) expansion of refi-
nance options facilitating the conversion of
home equity into cash, and (5) circumven-
tion of Private Mortgage Insurance. As a
result, consumers eligible for homeown-
ership increased at a time when the real
estate market was poised for significant
growth.

As the real estate market boomed, the
practice of packaging and selling mortgag-
es to investors through instruments known
as Mortgage Backed Securities (MBS) also
increased. In the 1990s, investors pumped
much needed liquidity to lenders in
exchange for mortgages pooled as underly-
ing assets for MBS.

By 2001, high-risk investors such as
hedge funds, flush with capital, began
clamoring for risky, high-yield mortgage

* See, Mason and Rosner, How Resilient Are Mortgaged Backed Securi-
ties to Collateralized Debt Obligation Market Disruptions?, preliminary
version of forthcoming paper, as presented at Hudson Institute,
2/15/2007, available at http://www.hudson.org/files/publications/
Mason_RosenFeb15Event.pdf , at pp. 4-15

2 See, Senate Joint Economic Committee Report, The Subprime Lend-
ing Crisis: The Economic Impcat on Wealth, Property Values and Tax
Revenues, and How We Got Here, at pp. 18, available at http://www.jec.
senate.gov/; See also, Mason and Rosner, How Resilient Are Mortgaged
Backed Securities to Collateralized Debt Obligation Market Disruptions?,
at pp. 14

2 Ibid

“Ibid, pp. 20

5 Ibid, pp. 10

8Tully, Shawn. Wall Street’s Money Machine Breaks Down, Forbes Nov.
26,2007 at pp. 74

products to serve as the underlying as
in MBS. Demand for these loans was
primarily through a channel of mortgage
brokers, mortgage companies, and firms
that securitize mortgages.

Mortgage companies were not sub-
ject to safety and soundness regulations
governing federal or state banks. Because
mortgage companies sell their loans to
financial markets rather than govern-
ment sponsored entities, there was little
regulatory influence over their underwriting
standards by secondary markets. Lack of
regulatory oversight and minimal respon-
sibility for the performance of mortgages
moved off of the balance sheet to second-
ary markets allowed further deterioration
of underwriting standards. A prime objec-
tive of these mortgage companies was
originating high-yield mortgages desired by
secondary market investors.

Mortgage brokers selling these
products derived much of their incentive
from the mortgage companies who paid
them additional fees for selling mortgages
with higher interest rates or prepayment
penalties. Moreover, the brokers owed no
particular duty—fiduciary or otherwise—to
the borrower.

Driven by investor demand for high
yield mortgage products and facilitated
by an imbalanced incentive and regu-
latory structure, risky adjustable rate,
negative amortization and interest-free
mortgages were sold to financially vulner-
able borrowers, often with little or no loan
documentation.

The results are mind boggling. In 2001,
subprimes represented about 8.6% of all
origination, about $190 billion. By 2005,
the subprime percentage of all originations
grew to 20% or $625 billion.

Borrowers’ ability to sustain these
mortgages depended on house price ap-
preciation: take out an ARM, let the value
of the house appreciate until the mort-
gage resets and then refinance. Unfortu-
nately, these homeowners soon faced a
perfect storm. In 2004, the Federal Re-
serve began raising the short term inter-
est rate. The economy’s growth rate soon
dipped, and housing prices turned south.

MBS have driven down tl
curities. Devaluation of t
sults in serious reductio:
ment of capital into the mortgage
increasing the difficulty homeown
have financing or refinancing their homes.

We are now witnessing a systemic
breakdown in the mortgage industry. The
enormity of the mess is apparent in the
subprime losses recently posted by the top
financial institutions: Citigroup $9.8 billion,
Bear Stearns $450 million, Morgan Stanley
$3.7 billion and Merrill Lynch $7.9 billion.
As is often the case in systemic failures
of this nature, there will be a lot of finger
pointing and litigation will increase. Profes-
sionals directly involved in the system and
those providing advisory services may be
implicated.

The exposure of directors and officers
of financial institutions is materializing in
current litigation: flawed lending practices,
improper margin calls, errors related to
collateral valuation, etc. Mortgage brokers
could encounter litigation for abusive and
predatory practices. Trustees responsible
for distributions related to bonds may also
face claims when they cannot make distri-
butions. A wide variety of fund managers
and their advisors may be questioned for
imprudent investment practices, flawed
pricing and misrepresentation. Most re-
cently, the credit rating agencies have
been criticized for their rating of debt se-
curities and their close relationships with
investment banks. Other professionals who
were involved in transactions throughout
the system are vulnerable to allegations of
misrepresentation and omission.

Therefore, to protect themselves and
their clients, insurance brokers must be
prepared to identify the obvious and the
obscure exposure professionals may have
to the subprime crisis.

D] Johnathan Wynn is a VP at Lemme Insur-
ance Group, and Val McDonald is an AVP &
Deputy Director of Underwriting at M/PI.

Feedback or story ideas? Please send to mpisource@mediaprof.com.
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User-Generated Balancing Act:

New UGC Principles aim to foster online innovation while protecting copyrights

By Jon Van Meter

As web traffic and advertising
revenue continue to pour into “so-
cial networking” websites like MyS-
pace, YouTube and Facebook, it has
become clear that people can’t get
enough of the technology behind
User-Generated Content (UGC). It's
also obvious that copyright law is
starting to succeed in its efforts to
catch up.

The latest development came in
October, when five commercial con-
tent owners (CBS, Disney, Fox Enter-
tainment, NBCUniversalandViacom)
collaborated with disseminators of
user-uploaded and user-generated
content (Dailymotion, Soapbox on
MSN Video, MySpace and Veoh.
com) to establish principles that will,
in theory, mutually benefit each side
by establishing industry stan-
dards regarding the protection
of copyrighted materials online.
The principles can be found at
www.ugcprinciples.com.

At their core, these prin-
ciples, while not legally bind-
ing, oblige website owners to
proactively block infringing con-
tent. Namely, the UGC service
provider must post conspicuous
notices discouraging users from
uploading infringing content;
it must prominently in-

This collaboration may turn out
to be the cornerstone of change in
the way website companies block
infringing content, and in turn, could
have a lasting and commercially vi-
able effect for the future of content
generation, dissemination and shar-
ing. Alternatively, the creation of
these principles might be little more
than a dog-and-pony show by a few
of the industry’s largest companies
that will have little effect on the real
world. After all, noticeably absent
from the collaboration were some of
the largest providers of user-generat-
ed services, namely Google, Yahoo!,
Facebook and AOL. Further, how will
the principles affect related burgeon-
ing technology such as Virtual Life.

employing filtering software auto-
matically be presumed to encourage
infringing activity?

As recently as May 2007, the
appellate court for the Ninth Circuit
declined to shift the burden of iden-
tifying infringing material from the
copyright owner to the provider. How-
ever, if the answers to the questions
above are “yes,” it will mean greater
protection for content owners at the
expense of websites hosting user-
generated content. Needless to say,
the issue is far from settled.

The most publicized test of the
DMCA is the pending Viacom v. You-
Tube litigation, which asks whether
a website operator has a duty to
find infringing activity on its site. The
answer may have an effect on
the safe harbor provision of
the DMCA. For a more in-depth
look at the Ninth Circuit’s deci-
sion and the issues surround-
ing the safe harbor provision of
the DMCA, see Russell Hickey’s
Looking for a Safe Harbor: The
future of video-sharing websites

may hang in the balance in the
Fall 2007 issue of M/PI Source

(available at www.mediaprof.
com).

For now, it appears

form users they must not . _— ] | the UGC service pro-

upload infringing content

and that by posting content

they are agreeing with the terms of
use; it should have “effective con-
tent identification technology” that
will filter the content and permit a
site to match uploaded infringing
content with original content.

The tangible effect of the effort
remains to be seen.
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Either way, there is little debate
that the principles raise at least a few
issues. What impact, if any, will be
made on the Notice-and-Takedown
provisions of the Digital Millennium
Copyright Act (DMCA)? For example,
if the principles become industry
standard, will courts start expecting
sites to filter content? Will sites not

www.mediaprof.com

viders are taking pro-

active action. Recently,
YouTube, MySpace and Dailymotion
agreed to use filtering software. Will
others follow suit? Stay tuned as this
complex issue is decided before our
eyes.

[ Jon van Meter is an Underwriter
at Media/Professional Insurance.




NAB

NATIONAL ASSOCIATION OF BROADCASTERS

Member Benefits Program

Partner

By Chris Shepard

For almost 30 years, the Nation-
al Association of Broadcasters has
partnered with Media/Professional
Insurance to provide NAB members
with the NAB/Libel First Amendment
Insurance program, which offers its
members a comprehensive, tailored,
and competitive insurance policy.

“NAB has had a long and profit-
able relationship with Media/Profes-
sional Insurance,” said Ken Walsh,
Director of Member Services at the
NAB. “M/PI serves our clients well,
and | have received numerous notes
from our members complimenting
NAB on the coverage and rates of-
fered through M/PL.”

The NAB program is M/PI’s first
and longest running association pro-
gram.

The NAB is a trade association
that advocates on behalf of more
than 8,300 free local radio stations,
television stations, and broadcast
networks before Congress, the Fed-
eral Communications Commission
and the Courts. It exists to proactive-
ly and vigilantly advance the rights
and interests of free local radio and
television broadcasters. Benefits of
membership include strong grass
roots action and a unified voice to
the FCC, Congress and the Courts.

Since the founding of Media/Pro-
fessional Insurance in 1979, the NAB
and M/PI have partnered to provide
NAB members with an insurance pol-
icy tailored to fit the unique needs of
NAB members.

The basic NAB/Libel First Amend-
ment Insurance program policy pro-
vides broadcasters with protection
for their broadcasting activities on an
occurrence basis for defamation, in-
vasion of privacy, plagiarism, piracy,
copyright infringement, misappro-
priation of ideas, and infringement
of title, slogan or trademark. The
NAB plan also includes coverage for
errors and omissions in content, as
well as newsgathering activities, in-
cluding trespass. Optional coverage
is available for syndicated programs
produced and distributed to oth-
ers, content of websites, and legal
expense incurred to resist attempts
to restrict the broadcaster’'s First
Amendment rights. NAB members
receive discounts for automation
and simulcasting. Discounts are also
available for insuring multiple sta-
tions under one policy.

This unique policy was created by
broadcasters for broadcasters. When
this policy was first envisioned, the
NAB and M/PI consulted with NAB
members to craft the coverage that

PARTNERING FOR SUCCESS

broadcasters wanted and needed to
protect their broadcasting activities.

The benefits of the partnership,
however, have created other avenues
to serve NAB members.

“This year, we were able to part-
ner with M/Pl to conduct an online
seminar that educated our members
on how to avoid costly litigation,”
Walsh said. “M/PI is looking out for
the best interests of our members by
providing them with the tools to elimi-
nate risk in their businesses, which
is beneficial to all of our members in
the long-run.”

Currently the NAB/Libel First
Amendment insurance program has
over 1,200 member stations insured.
The success and longevity of the NAB
program is a result of the established
partnership between M/Pl and the
NAB and M/PI's ability to provide
broadcasters with the coverage they
need and the service and expertise
to handle claims when they occur.

41 chris Shepard is an Underwriter
at Media/Professional Insurance.

Feedback or story ideas? Please send to mpisource@mediaprof.com.
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America's Favorite Pastime:

Continued from front page

CBC Distribution and Marketing,
Inc., which operates a fantasy base-
ball service, and Major League Base-
ball are fighting over use of players’
names and statistics. The two had
coexisted under a licensing arrange-
ment for a number of years, but re-
cently the terms changed and CBC
decided to ask the courts if a license
was necessary. The issue isn’t only
about baseball. The NFL, NBA, NHL,
WNBA, PGA and NASCAR joined the
lawsuit in support of MLB.

Millions of dollars are being made
without compensating the players
or the leagues for using intellectual
property they produce, and CBC
would like to keep it that way. So far,
CBC is winning because the courts
say the information they exploit is of
such general interest that the First
Amendment protects their right to
use it without compensation.

Nowadays, sports is business—
big business. And as businesses
recognize that their intellectual prop-
erty assets are among their most
valuable, more and more are engag-
ing in legal battles to protect their
financial interests in that intellectual
property. Sports teams and the com-

"panies that make and sell products
capitalizing on those teams are also
‘being » careful about their intel-
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- filed a copyright infri

though the artis

tive in protecting their images and
the products that capitalize on those
images.

It is not only professional teams
making money and turning to the
courts. College teams can play the
game too. Last year, the University
of Alabama sued a local artist for
trademark infringement. The school
contended that paintings by Daniel
Moore depicting famous plays and
players in the history of Alabama
football violated the school’s rights
by, among other things, using the
famous Crimson and White color
scheme. In fact, the legendary Ala-
bama coach Bear Bryant was one of
the first to recognize the value of his
image and to profit from it.

Texas A&M University has litigat-
ed when they felt their trademarked
phrase, “The Twelfth Man,” was being
used without proper permission. And
NBA coach Pat Riley trademarked
the word “Three-peat,” and has
collected royalties from its use.

Teams are not the only ones
aware of the value of their intellectu-
al property. Individual athletes have
made money from their images for
years and fought those who sought

- to use those images without com-
- pensating them. Tiger Woods has
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driver Danica Patrick, who sued over
the use of pictures of her without her
permission.

The desire to tighten the reins
on the use of intellectual property
caused the NFL to limit the use of
game footage by local television sta-
tions. They realized that by allowing
local stations to shoot and use as
much of the game highlights as they
wanted, the league was giving away
one of their most valuable assets.

In most of these situations, there
was a company making and sell-
ing something that referenced or
was associated with a sports team
or athlete. These companies make
clothing, toys or sporting goods and
are profiting from the thrills created
on the field of play. Companies who
want to mine the gold in those thrills
would do well to make sure they have
all the necessary licenses and per-
mission before they do. After all, the
CBC vs MLB series is not over and,
in any event, may be limited to the
fantasy industry.

The result of not having the prop-
er permissions means expensive
copyright, trademark and misappro-
priation litigati
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Media.... Fourth Estate or

I Fifth Wheel?
AW Government Curbs on Free Speech
Friday April 18, 2008

8:.00 a.m. - 4:15 p.m.

InterContinental Hotel on the Country Club Plaza

21st Annual Seminar Kansas City, Missouri

Joseph Wilsom

Featuring: N e

Valerie Plame Wilson

Ambassador Joseph Wilson

Judith Miller, formerly of The New York Times :
Walter Pincus of The Washington Post =
The Hon. Deanell Reece Tacha, Chief Judge, TAIR GAME ' Pj(?lllltlllf}?
U.S. Court of Appeals for the Tenth Circuit Vil lemmm Q\
The Hon. Laura D. Stith, Chief Justice, 0 T~ i
Missouri Supreme Court

Wy )

Registration and program information: www.ContinuingEd.ku.edu
E-mail kuce@ku.edu e Phone toll-free 877-404-5823 or 785-864-5823

M/PI Source Editorial Board

Editor: Emily Caron

Board Members: Barb Wood, Bob Lystad, Chanda Feldkamp, Cheech Bradford, Jon Van Meter, Laura Blake, Leib
Dodell, Lou Scimecca, Rhonda Reeves, Russell Hickey, Scott Swift, Sharon Jenkins, Steve Madden & Adam Sharaf

Please contact us at:

Media/Professional Insurance Phone: (866) 282-0565
Two Pershing Square, Suite 800 Fax: (816) 471-6119
2300 Main Street www.mediaprof.com
Kansas City, MO

64108-2404

The contents of this publication may be reproduced by recipients for forwarding to clients, colleagues and other interested parties, provided M/PI Source is credited.

The material in this publication is provided for informational and illustrative purposes. It is not intended to be a representation that coverage would exist in any
particular situation under a policy issued through Media/Professional Insurance.

Coverage of claims is decided on an individual basis after evaluating the relevant facts and applicable insurance policy. The content of this publication should not be
considered legal advice.

©2008 Media/Professional Insurance e A business unit of the Select Markets Division of AXIS Insurance

Issue 6 = Winter 2008 7



Headquarters

Two Pershing Square, Suite 800
2300 Main Street
Kansas City, MO 64108-2404

Telephone: (866) 282-0565
Fax: (816) 471-6119
www.mediaprof.com

London

1st Floor

Bankside House

107-112 Leadenhall Street
London, England EC3A 4DN

Telephone: +44 (0) 20 7772-4700
Fax: +44 (0) 20 7680-1177
Website: www.mediaprof.co.uk

Toronto

TD Canada Trust Tower
BCE Place

27th Floor, P.O. Box 508
161 Bay Street

Toronto, Ontario

M5J 251

Canada

Telephone: (416) 572-2660
Fax: (416) 572-4169

Media/Professional Insurance

A business unit of the Select Markets Division of AXIS Insurance

&Y

©2008 Media/Professional Insurance



